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IS THE OBAMA ADMINISTRATION CON-
DUCTING A SERIOUS INVESTIGATION OF
IRS TARGETING?

Wednesday, February 26, 2014

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON EcoNOMIC GROWTH, JOB CREATION,
AND REGULATORY AFFAIRS,
COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM,
Washington, D.C.

The subcommittee met, pursuant to call, at 1:35 p.m., in Room
2154, Rayburn House Office Building, Hon. Jim Jordan [chairman
of the subcommittee] presiding.

Present: Representatives Jordan, DeSantis, DesdJarlais, Lummis,
Meadows, Bentivolio, Issa (ex officio), Cartwright, and Connolly.

Staff Present: David Brewer, Senior Counsel; Drew Colliatie,
Professional Staff Member; Linda Good, Chief Clerk; Tyler Grimm,
Senior Professional Staff Member; Christopher Hixon, Chief Coun-
sel for Oversight; Ashok M. Pinto, Chief Counsel, Investigations;
Sarah Vance, Assistant Clerk; Jeff Wease, Chief Information Offi-
cer; Meghan Berroya, Minority Counsel; Susanne Sachsman
Grooms, Minority Deputy Staff Director/Chief Counsel; Jennifer
Hoffman, Minority Communications Director; Adam Koshkin, Mi-
nority Research Assistant; Julia Krieger, Minority New Media
Press Secretary; Elisa LaNier, Minority Director of Operations;
Juan McCullum, Minority Clerk; Brian Quinn, Minority Counsel,
Donald Sherman, Minority Counsel.

Mr. JORDAN. The committee will come to order. Today’s hearing
constitutes the committee’s ongoing oversight of the Department of
Justice’s investigation into the IRS’ inappropriate treatment of con-
servative groups applying for tax-exempt status. On May 10th,
2013, Lois Lerner apologized for the IRS’ targeting of Tea Party
groups while answering a pointed question at some obscure Friday
morning tax law panel. She said, “They use names like 'Tea Party’
or 'Patriots,” and they selected cases simply because the applica-
tions had those names in the title. That was wrong. That was abso-
lutely incorrect, insensitive, and inappropriate.”

Immediately after Lerner’s apology, the President and the Attor-
ney General vowed to get to the bottom of the targeting. Attorney
General Holder called it, “outrageous and unacceptable,” and the
President said his administration would not tolerate this behavior
in any agency.

One month later, I asked then FBI Director Mueller a couple of
basic questions. I said, Who is the lead agent? How many agents
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have you assigned to the case? And have you interviewed any of
the victims? His answers were, I don’t know, I don’t know, I don’t
know. Not exactly inspiring a lot of confidence in the quality of this
investigation, one month after the President and the Attorney Gen-
eral had made the statements that they made.

We sent letters to the FBI and the DOJ seeking information
about the investigation. At every turn, they refused to cooperate.
There is new information raising concerns about the integrity of
the Administration’s investigation. Department of Justice Attorney
Barbara Bosserman is leading the investigation. Publicly available
records show that Ms. Bosserman contributed almost $7,000 to
President Obama’s political campaigns and the Democratic Na-
tional Committee over the last few years.

Last month, anonymous sources in the dJustice Department
leaked information to the Wall Street Journal that no criminal
charges would be filed in the IRS matter, despite the fact that
many victims of the targeting had not yet been interviewed. And
shortly thereafter, on national television, the President declared
that there was, “not a smidgeon of corruption in the IRS targeting.”

I don’t know how the President can make this claim because the
Department of Justice had told me and lot of other members that
it cannot discuss an ongoing investigation. Earlier this month, the
committee heard from victims Catherine Engelbrecht and Becky
Gerritson, who testified that they have not been interviewed. Jay
Sekulow testified that not one of his 41 clients had been inter-
viewed. He also testified under oath that Ms. Bosserman was the
highest ranking Department of Justice official he had spoken with
about the investigation.

Just imagine how this looks to the American people. The Presi-
dent says, there is not a smidgeon of corruption. The Administra-
tion leaks that it will not file charges, and yet witnesses have not
been interviewed, and a substantial contributor to the President is
leading the investigation.

Again, doesn’t inspire much confidence that this is a true inves-
tigation. There is still serious questions that needs to be answered.
Our witnesses this afternoon come with years of experience, either
working at the Department of Justice or advising the President on
governmental ethics. Through their testimony, the hope is we may
understand the dangers of perceptions of bias and politicized leaks
in how the Administration can work to restore public faith in this
critical investigation.

The American people are rightly outraged. They deserve the
truth. And that is what we are going to get to today. And with
that, I would yield to the ranking member for his opening state-
ment.

Mr. CARTWRIGHT. I thank you, Mr. Chairman.

Today marks the second hearing that this subcommittee has held
in a span of 3 weeks about the IRS. In less than 24 hours from
now, it will be convening yet another hearing on this very same
matter. Thus far, the Oversight and Government Reform panel has
interviewed no fewer than 38 IRS and Treasury Department em-
ployees and has received more than 385,000 pages of documents to
review in this matter. Responding to congressional investigations
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in this matter has now cost American taxpayers at least $14 mil-
lion so far and still counting.

And none of the evidence uncovered so far shows any political
motivation or any White House involvement, which is exactly the
same thing that the Inspector General of the Treasury Russell
George told us in this room many months ago that he found no evi-
dence of a political animus either.

The Department of Justice and the FBI are conducting their own
independent investigation to determine if there was any crime com-
mitted by anybody at the IRS. They do not rely on our investigative
findings, and they will reach their own conclusions. Today’s hear-
ing is about allegations that there is some political bias in the De-
partment of Justice’s investigation.

Republicans have criticized the Department for failing to discuss
the details of its ongoing criminal investigation and that this is
somehow a coverup for the political bias that they are alleging. As
the majority knows well, the Department of Justice has a long-
standing practice, to which I have alluded many times from this
side of the dais of not disclosing information about ongoing crimi-
nal investigations. It is a practice that Americans are familiar
with. When the county sheriff at home is involved in an investiga-
tion and is interviewed on television, he or she always says, “I can’t
comment on an ongoing investigation,” and Americans understand
that, and they’re comfortable with it.

The Justice Department handles it the same way, and this is a
practice spanning Democratic and Republican administrations in
longstanding practice of not commenting. That is why none of the
witnesses testifying today have any direct knowledge about the in-
vestigation and including who in the Department is actually lead-
irllgdthat investigation, what they found, and when they will con-
clude.

But maybe the most troubling criticism is the chairman’s claim
that the investigation has, “the appearance of a substantial and
material conflict of interest,” and the basis for the chairman’s claim
is that a career prosecutor who is one of at least 13 DOJ and FBI
employees involved in the investigation exercised her constitutional
right to participate in the democratic process and made political do-
nations.

During the last hearing we had on this very same topic, I en-
tered into the record the legal opinion of Professor Daniel Richman
of Columbia University Law School, who has spent decades work-
ing on just such issues, and prior to serving in academia, served
as an assistant U.S. attorney in the Southern District of New York
and was the chief appellate attorney in that office. Professor
Richman categorically rejected the chairman’s interpretation of the
law saying any claim that these contributions in and of themselves
create a conflict of interest strikes me as meritless.

The plain and undisputed—and indisputable language of the law
allows career civil servants, like any other American, to exercise
their constitutionally protected right to participate in the demo-
cratic process. Can you imagine, Mr. Chairman, if a private em-
ployer looked into a private citizen’s participation in the political
process before hiring them or didn’t give them an assignment based
solely on whether they were a Democrat or a Republican? Where
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would it end? Would it end at campaign contributions, or what
about signing a petition to get their Member of Congress on the
ballot or about whether they—whether or not they simply voted in
the last election.

In fact, what is even more interesting is that this is the exact
same thing that some of the groups applying for the (c)(4) status
at the heart of this matter are complaining about, that they are
being scrutinized excessively because of their political stances and
their involvement in the political process.

So let me make this final point clear: If the Justice Department
were to adopt the Republican position here and start screening ca-
reer Federal prosecutors for their participation in the democratic
process before assigning them cases, it would not only be illegal; it
would be unconstitutional and downright un-American.

I yield back, Mr. Chairman.

Mr. JORDAN. I would just remind the ranking member, no one is
talking about Ms. Bosserman not keeping her job. No one has ever
questioned the character and the professionalism of Ms.
Bosserman. All we are saying is, is that 28 CFR. 45.2, says “Dis-
qualification arising from personal or political relationship, the em-
ployee’s participation would not create an appearance of conflict of
interest likely to affect the public perception of the integrity of the
investigation or prosecution.”

It couldn’t be any clearer. This is not—this is not me making this
up. This is straight from the rules that apply to the Justice Depart-
ment personnel. So, to equate it to the private sector, it has just
simply no bearing whatsoever on the issue at hand.

With that, I recognize our distinguished panel today.

Excuse me, is Mr. Connolly giving an opening statement? I was
looking for the—I thought the chairman and the ranking member
of the full committee were going to be here for an opening state-
ment, but if they are not, we are willing to see if Mr. Meadows or
Mr. Bentivolio has an opening statement, or Mr. DeSantis.

Mr. Connolly.

Mr. ConNoLLY. Thank you, Mr. Chairman.

I don’t really have an opening statement, other than I just heard
the ranking member statement and your own. I would just say if
we are going to, you know, apply the standard across the board
equally, then frankly, it would tend to disqualify the credibility of
the IG, Mr. Russell George, who has done precisely the same kind
of political activity, has contributed to Republican causes was a
member of the Republican staff, has met exclusively with the Re-
publican staff of this committee. So if we are going to cast asper-
sions of somebody else’s character or just questioning whether she
meets the standard, we could apply the same thing to the IG,
whose testimony we rely on to create, you know, a great scandal,
that turns out to be very limited testimony and rather cherry-
picked at that, so I look forward to hearing us explore this issue.
I hope we will do it fully and across the board in an evenhanded
way.

Thank you, Mr. Chairman.

Mr. JORDAN. We are going to pause for just a second because I
know the chairman is on his way and would like to make an open-
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ing statement, and I know we do have votes any minute now. Let
me introduce our panel.

Maybe we can swear them in and then come back to Mr. Chair-
man Issa’s opening statement.

We have first Mr. George Terwilliger, who is a partner at Mor-
gan Lewis law firm. We have Ms. Eileen O’Connor, who is a part-
ner at the firm Pillsbury Winthrop Shaw Pittman. Mr. Hans von
Spakovsky is the Edwin Meese, III,

Center for Legal and Judicial Studies senior legal fellow at the
Heritage Foundation. Mr. Glenn Ivey is a partner at Leftwich and
Ludaway. And finally, Mr. Richard Painter is a Walter Richey pro-
fessor of Corporate Law at the University of Minnesota School of
Law.

I want to thank you all for being here. We know it is not easy
always to come for these, and—but we appreciate your expertise
and your willingness to share with us that expertise today.

Pursuant to committee rules, all witnesses will be sworn in be-
fore they testify, so if you will please stand and raise your right
hand.

Do you solemnly swear or affirm that the testimony you are
about to give will be the truth, the whole truth and nothing but
the truth, so help you God?

Let the record show that each of our witnesses answered in the
affirmative.

The rules are, you are going to get 5 minutes, more or less, close
to 5 is how we will do it, and we will work right down the line,
but unfortunately, that is not going to happen until after we vote,
and I am hoping chairman—so we are going to recess now, and the
chairman will have an opening statement when we come back and
we will get to your testimony. This is a good way to break as we
are going to get on a day like today, so you can retire to either
room. There are restroom facilities, coffee, whatever you need, and
we will be back in, how many votes again?

Mr. ConNoOLLY. Three votes.

Mr. JORDAN. Two or three. Three. So, 45 minutes. 30 to 45 min-
utes is what it is going to take, so thank you very much, and we
stand in recess.

[Recess.]

Mr. JORDAN. The committee will be in order. And we recognize
the chairman of the full committee with the understanding that
Ms. O’Connor is on her way back. But recognize the chairman for
his opening statement.

Chairman IssA. Thank you, Mr. Chairman.

And I took special note of your hearing today. The series of hear-
ings you have held really are critical to a full and complete under-
standing of the scope of the injustice going on before, during, and
after the discovery of the IRS targeting of 501(c)(4) groups. Today’s
panel is an excellent panel, and I look forward to hearing all of
their testimony. I think the one thing that we all know is that solu-
tions for large bureaucracies, and particularly ones that operate by
necessity behind closed doors, must first start with a full admission
of what has happened, what safeguards existed and were not ob-
served, and what safeguards did not exist.
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This committee has discovered that the safeguards of confidential
information are selective and that in fact the safeguards to protect
against the release of private information, although they failed at
times at the IRS, are currently being used to hamper investigation
and the public’s right to know who was targeted and for how long
and, in fact, who is still being targeted. I know tomorrow you will
have a list of groups, both nonprofit 501(c)(3)s and 501(c)(4)s, all
of whom are opposed to the very selective partisan change that the
President has proposed. I am more concerned today with this hear-
ing because DOJ’s decision, prosecutory discretion, appears to be a
clear abuse of discretion. There is no doubt that DOJ claimed to
be doing investigations, but the highest law enforcement officer at
the FBI could not name someone. The Attorney General seemed
not to know anyone. And there have been mixed statements about
nothing was expected to come, but maybe it would come. This is
as ambiguous as the Attorney General’s statement that he will
leave sometime in 2014, or he won’t.

I believe that our committee, and with your leadership, Mr.
Chairman, has an absolute responsibility to make sure that the De-
partment of Justice reconsiders their investigations and their pos-
sible prosecutions of people who abused the trust of the American
people. And so, for that, I am already in your debt, Mr. Chairman.
I look forward to this hearing, and I very much believe that this
committee has a special role in making sure this never happens
again. Thank you.

I yield back.

Mr. JORDAN. I thank the chairman for his statement and for his
leadership on this issue and many others.

With that, we will turn to our distinguished panel.

Mr. Terwilliger, you are going to start. You have got 5 minutes.
There will be members trickling in and out of here, but you have
done this before, so fire away.

WITNESS STATEMENTS

STATEMENT OF THE HONORABLE GEORGE J. TERWILLIGER,
II1

Mr. TERWILLIGER. Thank you, Mr. Chairman, Chairman Issa,
Mr. Cartwright, members of the committee.

Thank you for inviting me to express my views concerning the
Justice Department’s investigation of possible abuse of IRS author-
ity. I am not here today to opine on the merits of the underlying
allegations of improper conduct involving the IRS. Rather, I agreed
to speak to what is, in my experience and best judgment, the ap-
propriate means for the Department of Justice to conduct such an
investigation.

That background and experience at the Department of Justice
began when I served while in law school as a law clerk in the Civil
Appellate Section and ended when I was the acting Attorney Gen-
eral at the conclusion of the Bush One administration. In the 15
years in between, I served as a career assistant United States at-
torney, and as the Deputy Attorney General, as well as a Presi-
dential-appointed United States attorney.
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I also would like to note at the outset that so long as we have
a tax system that depends on voluntary payment by our citizens,
we need a strong IRS capable of performing tax examinations and
enforcement that can render the tax system equal and fair for all.
I am sure most IRS personnel work hard to do just that. But if|
from either within or without, their work has been despoiled by the
actions of a few, then, obviously, that needs attention.

Two fundamental points establish why questions need to be an-
swered concerning how the matter is being addressed by the DOJ
investigation. First, any credible allegation that IRS powers of in-
quiry or approval are being influenced by or used in furtherance of
partisan political objectives is a matter of the utmost concern and
needs to be investigated credibly and thoroughly. Second, and
equally important in my view, public confidence in such an inves-
tigation is critical, not just to this specific matter, but more broadly
to the Justice Department’s institutional responsibility to secure
the independent administration of justice. These two very critical
objectives affecting public confidence in government have now, due
to a combination of circumstances, been put in jeopardy by legiti-
mate questions concerning at least the appearance of independence
of the current DOJ investigation. How can the public have con-
fidence that an investigation under the control of the Attorney
General and subordinates at the Department of Justice will be vig-
orous in its pursuit of the truth and fair in its analysis of the facts
when the President has already stated, in effect, that there is noth-
ing to it, as he has publicly stated while the investigation has been
pending.

Public reports also state that the prosecutor leading the inves-
tigation, or substantially responsible for it, has provided financial
support to Democratic Party campaigns, including the President’s.
I do not believe such contributions should disqualify this lawyer,
nor do I believe that the lawyer assigned is on account of such po-
litical contributions incapable of conducting a vigorous and thor-
ough investigation, nor do I believe as a general proposition that
the decision as to whom to assign to a case for investigation or
prosecution ought to turn on whether a given prosecutor has a par-
ticular political affiliation or association.

However, given the circumstances as they have developed in this
matter, if the objective is to assure the public that an investigation
of allegations that government officials in this administration may
have intentionally impeded the exercise of First Amendment rights
by private citizens, then this is a case where more investigative
independence, rather than less, is needed. I am no fan of the now
expired independent counsel statute, and nothing I say today
should be construed as suggesting that we put that law back on the
books. It is not needed because the Attorney General already has
wide authority to make investigative assignments to persons with-
in or outside the Justice Department that can assure the public of
the independence and integrity of an investigation.

Such appointments are not new, and examples of them abound.
Current FBI Director Comey, for example, while serving as acting
Attorney General under President George W. Bush, made such ap-
pointments. So did Attorney General Reno during the Clinton ad-
ministration. And while I served as Deputy Attorney General and
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acting Attorney General, we made such appointments. In each of
these and many other instances, the common factor in making such
an appointment is taking steps to assure the public that an inves-
tigation of unquestioned integrity will be conducted.

In my view, it is past time for the Attorney General to act in this
instance to use these authorities and appoint a lead counsel for the
investigation of alleged IRS abuse who will have a charter of inde-
pendence. Such an appointment is needed to provide assurance of
the integrity of the investigation that the public deserves, and re-
spect for venerable Justice Department practice is required. I
thank you.

Mr. JORDAN. I thank the gentleman.

[Prepared statement of Mr. Terwilliger follows:]
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Prepared Statement of
Hon. George J. Terwilliger 11
before the
House Committee on Oversight and Government Reform
Subcommittee on Economic Growth, Job Creation and Regulatory Affairs
Wednesday, February 26, 2014

Mr. Chairman, Ranking Member Cartwright, members of the Subcommittee:

Thank you for inviting me to express my views concerning the Justice Department’s
investigation of possible abuse of the examination power of the Internal Revenue Service
(“IRS™) for political purposes. I am not here today to opine on the merits of the underlying
allegations of improper conduct involving the IRS. Rather, [ agreed to speak to what is, in my
experience and best judgment, the appropriate means for the Department of Justice to
conduct the investigation into those allegations that it has already decided is required. My
comments today are my own, based on my more than fifteen years of experience as a line and
supervisory attorney in the Department of Justice, culminating in my service as the Deputy
Attorney General during the George H.W. Bush administration, and I do not speak on behalf
of my colleagues at Morgan, Lewis & Bockius LLP or any individuals or entities whom [

represent.

I am aware that committees of the Congress and this House are looking into the
matter.' The review of possible abuse of executive power is, of course, one of Congress’s
most important oversight responsibilities and a key check on our constitutional balance of
power. But legislative oversight is not a substitute for—and was never intended to be a
substitute for—a thorough and impartial law enforcement investigation. The public rightly
demands that possible misconduct be investigated fairly and impartially. This is particularly

true when the possible misconduct involves the Executive Branch.

Two fundamental points establish why questions need to be answered concerning how
the matter is being addressed by the DOJ investigation. First, the IRS has unparalleled
powers to deeply scrutinize the financial and related activities of individuals and

organizations in America. Any credible allegation that these powers are being used in

! See, e.g., Memorandum from the Majority Staff, Committee on Oversight and Government Reform to the
Members of the Committee on Oversight and Government Reform (Sept. 17, 2013).

i
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furtherance of partisan political objectives is a matter of the utmost concern and needs to be
investigated credibly and thoroughly. Second, and equally important, public confidence in the
investigation is critical not just as to this specific matter, but more broadly to the Justice

Department’s institutional responsibility to secure the independent administration of justice.

Let me be clear—I oppose a witch hunt for culprits in the IRS, So long as we have a
tax system that depends on voluntary payment by our citizens, we need a strong IRS capable
of performing the tax examinations and tax enforcement that can render the tax system equal
and fair for all. There are many good people doing what are often unpopular jobs in the IRS.
But when questions arise about whether their good work may have been sullied by people
within or outside the IRS directing or influencing its activities for improper political purpose,
that needs to be investigated thoroughly and in such a way that gives the public confidence in

its government.

These two very critical factors affecting public confidence in government—that of
non-partisan administration of the laws and impartiality in law enforcement investigations—
were captured in a clear and timeless observation by then-Attorney General, and later

Supreme Court Justice, Robert Jackson in 1940, when he stated:

“It is in this realm—in which the prosecutor picks some person whom he dislikes or
desires to embarrass, or selects some group of unpopular persons and then looks for
an offense, that the greatest danger of abuse of prosecuting power lies. It is here that
law enforcement becomes personal, and the real crime becomes that of being
unpopular with the predominant or governing group, being attached to the wrong
political views, or being personally obnoxious to or in the way of the prosecutor
himself.”

Since the Treasury Inspector General for Tax Administration’s (“TIGTA™) conclusion
in May that the Determinations Unit, a branch of the IRS’s Rulings and Agreements office,
“developed and used inappropriate criteria to identify applications from organizations with

3

the words Tea Party in their names,”™ the Justice Department has announced its intention to

investigate this conduct and the Attorney General has recently left open the possibility that

2 Robert H. Jackson, Attorney General of the United States, Address at the Second Annual Conference of United
States Attorneys (April 1, 1940).

? Treasury Inspector General for Tax Administration, Ref. No. 2013-10-053, Inappropriate Criteria Were Used
to Identify Tax-Exempt Applications for Review (May 2013).

2
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criminal sanctions may be imposed against wrongful perpetrators in the IRS.* It will take
more than this statement, however, to assure the public that the investigation is thorough and
unbiased. The Justice Department investigation in the IRS matter should be defined by the
extent to which the public perceives that investigation to be impartial—that is, one driven by
a determination to get the relevant facts without regard to any partisan or political effect
disclosure of the facts may have. A combination of circumstances now give rise to legitimate
questions concerning the level of confidence the public can have in the independence of the

current DOJ investigation.

First, while that investigation has been pending, the President—the unitary head of
the Executive Branch and thus the prosecutor’s superior—has publicly stated in a nationally
televised interview that there was no corrupt abuse of IRS authority.” I do not know what the
President's intent was in making that very public conclusion, but I know very well what the
effect of it can be, even if unintended. How can the public have confidence that an
investigation firmly under the control of his Attorney General and subordinates at DOJ will
be vigorous in its pursuit of the truth and fair in its analysis of the facts when the President

has already stated, in effect, that there is nothing to it?

This is not just any investigation of possible violations of law, Rather, it is one that, if
done thoroughly, will examine whether partisan political considerations were involved in
making decisions about searching examinations, done for tax purposes, of the activities of
organizations and individuals involved in political activity protected from government
interference by the First Amendment. Public reports state that the prosecutor leading the
investigation has provided financial support to Democratic Party campaigns, including the
President's campaign.® 1 do not believe such contributions should disqualify this lawyer from
the assignment, nor do I believe that the lawyer assigned is, on account of such political
contributions, incapable of conducting a vigorous and thorough investigation. Nor do |
believe as a general proposition that the decision to whom to assign a case for investigation
ought to turn on whether a given prosecutor has a particular political affiliation or

association.

* Rachael Weiner, Holder has ordered IRS investigation, Wash. Post, May 14, 2013; Stephen Dinan, Holder
won't rule out criminal charges for employees in IRS scandal, Wash, Times, Jan. 29, 2014.

5 See Stephen Dinan, Obama didn’t consult Justice before saying no corruption at IRS, Wash. Times, Feb. 4,
2014,

® Letter from Reps. Darrell Issa and Jim Jordan to Attorney General Eric H. Holder, Jr. (Jan, 8, 2014),

3



12

However, considering that this is an investigation of allegations of partisan political
activity by government officials, that the prosecutor assigned has made political contributions
to the President’s party and the President’s own campaign and that the President publicly
stated his conclusion that there has been no wrongdoing, if the objective is to provide public
confidence in the integrity of the inquiry, then this is a case where more investigative

independence from the Administration and the Attorney General is needed.

In addition, credible reports show that IRS officials involved in aspects of the matter
went to the White House on an unusual number of occasions.” Public reports also disclose
that since at least 2010, the White House’s political operation has been concerned with
conservative political organizations.® A study conducted by scholars at the non-partisan
American Enterprise Institute suggested that the IRS’s targeting of Tea Party groups for
additional scrutiny had an appreciable negative impact on their effectiveness in turning out
voters during the 2012 election.” Thus, because a thorough investigation will of necessity
involve looking into the political operation within the administration—if to simply rule out
any impropriety—this is one of those few, but critically important, instances where an
administration should not be investigating itself. Perhaps there is no link between the White
House and those IRS employees that scrutinized certain groups, and perhaps there are
legitimate explanations for the number of White House-IRS interactions during this period,

but such explanations need to be examined and tested by an independent investigation.

I am no fan of the now expired independent counsel statute, and nothing I say today
should be construed as suggesting we put that law back on the books.'® It is not nceded
because the Attorney General already has wide authority in conducting investigations to
make investigative assignments in a manner that can assure the public of the independence
and integrity of an investigation. Indeed, existing law permits the Attorney General to appoint
a special or independent counsel from within the Justice Department or from outside of it.

Such counsels can be given all authority and have the final word on what should be

7 See, e.g., John Steele Gordon, A Frequent Visitor to the White House, Commentary Magazine, May 27, 2013;
Susan Ferrechio, Lawmakers zero in on IRS meetings at White House, The Wash, Examiner, May 23, 2013;
Editorial, IRS Chief’s 118 White House Visits Must Be Explained, Investors.com, May 28, 2013.

¥ See, John McCormack, Koch Industries Lawyer to White House: How Did You Get Our Tax Information?,
The Weekly Standard, Sept. 20, 2010; Editorial, Obama's IRS ‘Confusion,” The Wall Street Journal, Feb. 7,
2014.

® Stan Veuger, Yes, IRS harassment blunted the Tea Party ground game, American Enterprise Institute (June 20,
2013), http://www.ael.org/article/economics/yes-irs-harassment-blunted-the-tea-party-ground-game,

10 See 28 U.S.C. § § 591, ef seq., expired on June 30, 1999,

4
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investigated or prosecuted, or the Attorney General or another official designated for that
purpose can retain the such authority as may be deemed appropriate.'| In short, the Attorney
General has the legal authority to appoint someone to conduct an investigation with as much

independence as sound judgment dictates that the circumstances require.

These appointments are not new. Examples of making such appointments abound in
presidential administrations of both parties. Current FBI Director Comey, when serving as
Acting Attorney General under President George W. Bush, directed a sitting U.S. Attorney to
conduct an independent investigation and delegated all the Attorney General’s authority to
that special counsel. Attorney General Reno, acting in the Clinton administration, moved for
appointment of an outside independent counsel under that now repealed statute. When 1
served as Deputy Attorney General and Acting Attorney General in the George H.W. Bush
administration, we appointed special or independent counsels from within and outside the
Justice Department and gave them various levels of final authority as we believed the

circumstances warranted.

In each of these and many other such instances, the common factor in making such
appointments is taking steps that assure the public that an investigation of unquestioned
integrity will be conducted. In my view, it is past time for the Attorney General to act in this
instance to use these authorities and appoint a lead counsel for the investigation of alleged
IRS abuse who will have a charter of independence. Such an appointment is needed to
provide assurances of the integrity of the investigation that the public deserves and that

respect for venerable Justice Department practice requires.

I thank the Subcommittee again for inviting me to share my views on this matter and

look forward to answering your questions.

"' See 28 U.S.C. § 510 (authorizing the Attorney General to delegate any function of his office to any officer,
employee, or agency of the Department of Justice).
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Mr. JORDAN. Ms. O’Connor.

STATEMENT OF THE HONORABLE EILEEN J. O°CONNOR

Ms. O’CONNOR. I thank the chairman, ranking member, members
of the committee. Thank you so much for inviting me.

I speak on my own behalf as a private citizen and not on behalf
of my firm or partners or clients. I hope to bring to you some of
the understanding I have gained through my many decades of
working with the Internal Revenue Code and therefore with the In-
ternal Revenue Service, including the 6 years I was privileged to
lead the honorable and dedicated men and women of the Justice
Department’s Tax Division.

Americans deserve to trust and respect the institutions of their
government. Revelations that the machinery of government might
have been turned against our own citizens damaged that trust. And
I am grateful for your efforts to learn the whole truth about the
group of government activities that have collectively come to be
called IRS targeting. Perhaps you are more limited than this in
your current inquiry, but for my purposes, the targeting you should
be considering is not just the disparate and apparently discrimina-
tory treatment of certain groups in the processing of applications
for tax exemption, but also the leaking of confidential information,
the disproportionate selection of certain groups for examination,
what appears to be a coordinated attack by a multitude of Federal
agencies based on information that might be available only to the
Internal Revenue Service.

I hope that you are looking into the entire spectrum of what
looks very much like serious misconduct by IRS and perhaps other
government personnel. The U.S. tax system depends on Americans
taking upon themselves to gather their tax information and pre-
pare and file their tax returns every year. One reason they are
willing to do this, to provide personal information to the govern-
ment, is the government’s solemn promise, embodied in law pro-
viding criminal consequences for its violation, that the information
they provide will be kept in the strictest confidence.

When people form organizations and apply for tax-exempt status,
they are entitled to expect that their confidential information will
be respected as such, that their applications will be processed
promptly and considered fairly, in accordance with the applicable
liw, not in accordance with special procedures designed just for
them.

On a Friday last May, a planted question at an ABA conference
prompted an IRS official, just in time to get out ahead of an IG re-
port, to admit that the IRS had, as some had long suspected, been
targeting conservative groups for additional scrutiny. By Monday,
according to news reports, Ways and Means Committee Chairman
Camp, Senate Finance Committee Chairman Baucus, the Presi-
dent, Senate Majority Leader Reid, former Speaker Pelosi, Senator
Warner of Virginia all had expressed outrage and said something
must be done.

These were all a day before the IG’s report was even issued. The
day it was issued, news reports noted that the President’s half
brother had received, in just over a month, a determination of tax-
exempt status for a questionable organization he had been oper-
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ating for more than 2 years. Early the following week, a group of
nearly 20 organizations spanning the political spectrum had ex-
pressed concern about this serious threat to the First Amendment.

What a shame that Members of the House and Senate squan-
dered the opportunity then to immediately use the tools at their
disposal to specially authorize an investigating committee, to ap-
p}(l)int a special counsel, to engage in outside counsel to investigate
them.

I turn now to the administration’s investigation of these matters.
My written testimony outlines the Federal regulations that de-
scribe the authorities of the civil—excuse me, the Civil Rights,
Criminal, and Tax Divisions. Generally speaking, the Tax Division
handles all litigation, civil and criminal, trial and appellate, arising
under title 26, the Internal Revenue Code. But when criminal of-
fenses to be investigated and prosecuted involve allegations of mis-
conduct by IRS personnel, the investigation and prosecution is the
responsibility of the Criminal Division. The Civil Rights Division is
charged with the enforcement of the Nation’s civil rights laws.

DOJ officials have selected a career attorney in the Civil Rights
Division to conduct the investigation. Some have criticized the se-
lection as inappropriate because of her political contributions. But
when does support for a sitting President and his party make a
person an imprudent choice for an assignment? Not usually. But
perhaps it does when the assignment is to investigate the adminis-
tration’s alleged mistreatment of its political adversaries.

Here is why: Justice must not only be done; it must be seen to
be done. This has two elements. First, when wrongdoing comes to
light, the public deserves to know that those responsible have been
identified and dealt with appropriately. Second, not only must laws
be enforced impartially, but they must be seen to be enforced im-
partially. This is why judges recuse themselves from cases; not be-
cause they can’t rule on them impartially, but because there might
be something that would make the public think they are not impar-
tial, and damaging the public trust is a dangerous thing to do.

In 1959, Ian Fleming had his character Goldfinger say, “Once is
happenstance. Twice is coincidence. Three times is enemy action.”
We know, because the Treasury IG’s administration report says so,
that groups banding together to promote an understanding of, and
fidelity to, our Nation’s founding principles were targeted for spe-
cial scrutiny that was harsh, intrusive, probably unnecessary, and
resulted in delay, if not the constructive denial, of their applica-
tions for tax-exempt status, effectively silencing them during the
better part of two election cycles. We know, because they had the
courage to come forward and tell us about it, that people engaged
in activities directed at improving the integrity of our elections
were targeted for scrutiny, not just by the IRS but also by other
arms of the Federal Government.

We know because we have seen it in the public domain that the
private information of people who contributed to organizations de-
voted to preserving traditional values was made public, in violation
of laws providing for fines and imprisonment of up to 5 years. As
an American who cares about our country and our laws and our fu-
ture, I thank the committee for continuing to press to learn the
truth about what appears to be the administration’s targeting of
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people who disagreed with its policies and encourage you to use all
the tools available to you to do so. Thank you.

Mr. JORDAN. Thank you, Ms. O’Connor.

[Prepared statement of Ms. O’Connor follows:]
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Mr. Chairman, Ranking Member, Members of the Subcommittee: thank you for inviting me.

1 speak on my own behalf as a private citizen and not on behalf of my firm or partners or
clients. I hope to bring to you some of the understanding I have gained through many
decades of working with the Internal Revenue Code and therefore with the Internal
Revenue Service, including the six years I was privileged to lead the honorable and
dedicated men and women of the Justice Department’s Tax Division.

Americans deserve to trust and respect the institutions of their government. Revelations
that the machinery of government might have been turned against our own citizens
damage that trust, and T am grateful for your efforts to learn the whole truth about the
group of government activities that have collectively come to be called “IRS targeting.”
Perhaps you are more limited than this in your current inquiry, but for my purposes, the
targeting you should be considering is not just the disparate and apparently discriminatory
treatment of certain groups in the processing of applications for tax exemption, but also

¢ the leaking of confidential information,

* the disproportionate selection of certain groups for examination, and

e what appears to be a coordinated attack by a multitude of federal agencies based on
information that might be available only to the IRS.

I hope that you are looking into the entire spectrum of what appears to be serious
misconduct by IRS and perhaps other government personnel.

The U.S. tax system depends on Americans taking it upon themselves to gather their tax
information and prepare and file their tax returns every year. One reason they are willing
to do this, to provide personal information to the government, is the government’s solemn
promise, embodied in law providing criminal consequences for its violation, that the
information they provide will be kept in the strictest confidence.

And when people form organizations and apply for tax-exempt status, they are entitled to
expect that their confidential information will be respected as such, and that their
applications will be processed promptly and considered fairly in accordance with the
applicable law, and not in accordance with special procedures designed just for them.
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One Friday last May, a planted question at an ABA conference prompted an IRS official —
just in time to get the news out ahead of an IG report — to admit that the IRS had, as some
had long suspected, been targeting conservative groups for additional scrutiny. By Monday,
according to a Wall Street Journal Washington Wire blog entry posted that day:

¢ the House Ways and Means Committee had set a hearing a mere four days hence. That
Committee had been investigating these allegations for nearly two years.

» Senator Baucus, its Chairman, had said the IRS should prepare for a full investigation
by the Senate Finance Committee

e the President had said he was outraged, and that IRS personnel would be held fully
accountable for their actions

¢ Senate Majority Leader Reid had called the prospect of the IRS administering the tax
laws selectively based on the political views “troubling” and “a terrible breach of the
public’s trust”

s Rep. Pelosi had said the tea party targeting had to be “condemned”

s  Senator Warner had said “a quick and thorough investigation” should be carried out by
the administration and ... those responsible for the “betrayal of public trust” should be
fired.

These statements of outrage and something-must-be-done came a day before the Inspector
General's damning report was even issued. Tuesday, the day it was issued, the New York
Post reported that in June 2011 — while conservative groups waited for years —a
questionable organization the President’s half-brother had established more than two years
before received a determination of tax exempt status within about a month of requesting it.

Barly the next week, a group of nearly 20 organizations spanning the political spectrum —~
from the ACLU to the Tea Party Express - had signed a statement that began:

“Tt is difficult to conceive of a more serious threat to the First Amendment of the
Constitution of the United States than the federal government using its
awesome power to target individuals and organizations solely because of their
political beliefs.”

. What a shame that members of the House and Senate squandered the opportunity to
immediately use the tools at their disposal -

* to “specially authorize” a committee with authority to investigate the allegations, or
* to appoint a special counsel to investigate the allegations, or

* to engage an outside counsel to advise them in their investigations.
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It was right in line with predictions when, just a few weeks later, House Oversight
and Government Affairs Committee Ranking Member Cummings said on a Sunday

. talk show that he thought the evidence adduced to that point showed “that the White
House was not involved in this. . . ," adding: "Based upon everything I've seen the
case is solved. And if it were me, | would wrap this case up and move on, to be frank
with you."

With all due respect, it seems that whether the White House was involved was not only not
the only question, but also that it has yet to be fully answered.

I turn now to the Administration’s investigation of these matters: regulations under Title
28 set out the jurisdictions and responsibilities of various parts of the Justice Department.
28 CFR Part O, Subparts J, K, and M, describe the authority of the Civil Rights, Criminal,
and Tax Divisions, respectively. Generally speaking, the Tax Division handles all
lLitigation, civil and criminal, trial and appellate, arising under Title 26, the Internal
Revenue Code. But when the criminal offenses to be investigated and prosecuted involve
allegations of misconduct by IRS personnel, the investigation and prosecution is the
responsibility of the Criminal Division. The Civil Rights Division is charged with the
enforcement of the nation’s civil rights laws.

DOJ officials have selected a career attorney in the Civil Rights Division to conduct the

. investigation into the allegations of misconduct by IRS personnel. Some have criticized
that selection as inappropriate because the attorney contributed to the President’s
campaign and to other causes of his political party.

But when does support for the sitting President and his party make one an imprudent
choice for an assignment? Not usually. But perhaps it does when the assignment is to
investigate the Administration’s alleged mistreatment of its political adversaries.

Here is why: Justice must not only be done, it must be seen to be done. This has two
elements.

First, when wrongdoing has come to light, the public deserves to know that those
responsible have been identified and dealt with appropriately. This is why, when T was at
the Department, I initiated a program of press releases to announce newsworthy
developments, so that the public would know the law was being enforced, and that there
were consequences to violating it. This is important not only to deter potential
lawbreakers, but also to reassure law abiding citizens.

Second, not only must the laws be enforced impartially, but they must also be seen to be
enforced, in the words of Deuteronomy!, without respect to persons. It is for this reason

-1
Deuteronomy 1:17 King James Version - Ye shall not respect persons in judgment; but ye shall hear the small as well as the
great. .
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that judges recuse themselves from deciding cases. Not because they would not be able to
rule impartially, but because there might be a reason the public might think they are not

impartial. It is essential to respect for our laws that even the appearance of partiality be

avoided.

These same considerations are applicable in the assignment of a case to a DOJ employee. A

. prosecutor who might appear to have a personal grudge against a defendant would never be
assigned to his prosecution. Similarly, a prosecutor who might appear to favor a defendant
wouldn’t either. While DOJ might not be permitted to take into account an employee’s
political contributions, in this case, where the very allegations are of targeting people and
organizations for political reasons, avoiding the appearance of partiality or of a conflict of
interests might have been in the best interests of justice.

In 1959, Ian Fleming had his character Goldfinger say: Once is happenstance. Twice is
coincidence. Three times is enemy action.

o We know, because the Treasury IG for Tax Administration’s report says so, that groups
banding together to promote an understanding of and fidelity to our nation’s founding
principles were targeted for special serutiny that was harsh, intrusive, probably
unnecessary, and resulted in the delay, if not the constructive denial, of their
applications for tax-exempt status, effectively silencing them during the better part of
two election cycles.

»  We know, because they had the courage to come forward and tell us about it, that people
engaged in activities directed at improving the integrity of our elections were targeted
for scrutiny not just by the IRS, but also by other arms of the federal government.

e  We know, because we've seen it in the public domain, that the private information of
people who contributed to organizations devoted to preserving traditional values was
made public, in violation of 26 USC §6103, a crime punishable by fines and
imprisonment of up to five years.

As an American who cares about our country and our laws and our future, I thank the
Committee for continuing to press to learn the truth about what appears to be the
Administration’s targeting of people who disagree with its policies, and encourage you to
use all the tools available to you to do so.
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Mr. JORDAN. Mr. von Spakovsky.

STATEMENT OF THE HONORABLE HANS A. VON SPAKOVSKY

Mr. VON SPAKOVSKY. Thank you, Mr. Chairman.

I appreciate the invitation to be here today. I am a career vet-
eran of the Civil Rights Division of the Justice Department. I also
spent 2 years as a commissioner at the Federal Election Commis-
sion, where we worked with the public integrity section of the
Criminal Division when there were potential civil and criminal vio-
lations of the Federal Election Campaign Act.

Now, on May 14th of last year, Attorney General Eric Holder an-
nounced that he was opening up an investigation of the IRS tar-
geting of conservative organizations, something that he called out-
rageous and unacceptable. Yet the Justice Department has refused
to provide this committee with any information or updates on the
investigation.

Now, it is certainly true that the Justice Department cannot re-
veal sensitive information. But an active investigation does not pre-
vent the FBI and the Justice Department from giving Congress
basic information that does not compromise the investigation.
There is no reason why the Justice Department can’t provide this
committee with a briefing on, for example, how many FBI agents
and Justice Department lawyers have been assigned to the inves-
tigation; who the lead lawyer and supervising FBI agent are; what
Federal statutes the lawyers are reviewing that they believe might
have been violated; what the general plan is for the investigation
of this matter; and without identifying them specifically, what
types of witnesses they have already interviewed or intend to inter-
view. The Justice Department

Mr. JORDAN. Mr. von Spakovsky, if I could just interject for a
second, I apologize, but in your experience, were those kind of
pieces of information given to congressional committees and to peo-
ple inquiring about an investigation? Were those done in the past?

Mr. VON SPAKOVSKY. We would give basic information, yes.

Mr. JORDAN. All the time?

Mr. vON SPAKOVSKY. Not specific information.

Mr. JORDAN. But I mean basic information you just outlined in
your——

Mr. VON SPAKOVSKY. Yeah.

Mr. JORDAN. Okay. Thank you.

Mr. vON SPAKOVSKY. They could also provide you with how long
they expect the investigation to take, what progress has been made
to date, and when they expect to conduct their preliminary or final
review. None of this information would compromise the integrity
and confidentiality of the investigation. Yet lawyers representing
dozens of the targeted conservative groups say their clients have
not even been contacted or interviewed by the FBI.

I find it simply incredible that 9 months after the investigation
was opened, little or no basic interviews have been done with the
victims about their dealings with the IRS employees who may have
been involved in wrongdoing. In addition, there is the troubling se-
lection of Barbara Bosserman, a lawyer in the Criminal Section of
the Civil Rights Division, where I used to work, as the lead lawyer
in the investigation. She has given almost $7,000 in political dona-
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tions to President Barack Obama’s Presidential campaigns. Now,
the Criminal Section where she works prosecutes cases, and this is
according to their own Web site, quote, “Involving the violent inter-
ference with liberties and rights through the use of force, threats,
or intimidation.” Now, as bad as what the IRS may have done, I
don’t think anyone would characterize the actions of IRS employees
as violent. I find it difficult to understand why the Public Integrity
Section of the Criminal Division is not conducting this investiga-
tion in its entirety.

This scandal involves possible corruption, public corruption by
IRS employees. It is the Public Integrity Section of the Criminal
Division, not the Civil Rights Division, that has long been respon-
sible for investigating and prosecuting this type of public corrup-
tion. That is made clear on its own Web page. And General Holder
would certainly know that. Why? Because the very first job he got
out of law school, when he went to the Department of Justice, was
in the Public Integrity Section of the Criminal Division.

Now, DOJ claims, and others have said, that Ms. Bosserman
can’t be removed because it would be, according to Justice, a pro-
hibited personnel practice to consider political affiliation making
personnel decisions. That claim totally mischaracterizes the situa-
tion. Taking a lawyer off a particular case because of a conflict of
interest or the possible appearance of a conflict of interest is not
a prohibited personnel practice. A prohibited personnel practice
would be if they terminated her, changed her pay, disciplined her
because of her political views or her political donations.

No one questions the fact that Federal employees can give polit-
ical donations. But the rules that govern the Justice Department
specifically say that lawyers are supposed to avoid even the ap-
pearance of corruption and anything that would cause the public
to question the integrity of an investigation. Now, that certainly is
the case where we have an investigation that potentially could em-
barrass the administration being conducted by a lawyer who has
given a large amount of money to the President. And we have a
situation where the President had already told her and others in
the Justice Department how he wants their investigation to come
out, because he says there is not a smidgen of corruption involved.

Taking a lawyer off a case at the Justice Department to avoid
a conflict of interest is a routine occurrence at the Justice Depart-
ment. DOJ should be making every effort to conduct a thorough in-
vestigation and avoid any questions about the objectivity of the at-
torneys and investigators involved in the investigation. The pos-
sible bias of one of the supervising, if not lead, lawyers in this in-
vestigation, is a very serious issue. When combined with the re-
fusal of DOJ to provide even basic information about the status of
the investigation, as well as the seemingly unjustifiable delays in
talking to key witnesses, substantial questions are raised about
whether or not a serious and unbiased investigation is being truly
conducted. Thanks.

Mr. JORDAN. Thank you.

[Prepared statement of Mr. von Spakovsky follows:]
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1 spent four years at the Justice Department as a career civil service lawyer, including three years
as Counsel to the Assistant Attorney General for the Civil Rights Division. I helped coordinate
the investigation of many cases in the voting and elections area, That included working with the
Public Integrity Section of the Criminal Division of the Justice Department when there were
cases in which there appeared to be both civil rights violations and potential criminal violations
of federal election laws. Election cases were the only type of cases I ever saw in which there was
a potential intersection between the Civil Rights Division and the Public Integrity Section.

After leaving the Justice Department, I spent two years as a commissioner at the Federal Election
Commission. At the FEC, we also worked with the Public Integrity Section in cases in which
there were potential civil and criminal violations of the Federal Election Campaign Act.

As this committee is well aware, on May 10, 2013, former IRS official Lois Lerner revealed that
the IRS had been targeting Tea Party and other conservative organizations in a presentation at a
conference in Washington, D.C. sponsored by the American Bar Association.” This was
apparently made public because of the pending release of a May 14 report by the Inspector
General for the Department of the Treasury detailing the “inappropriate criteria” used by the IRS
to identify for review the applications of conservatives organizations for tax-exempt status under
Section 501(c)(4) of the Internal Revenue Code.” These reviews “resulted in substantial delays
in processing” of their applications, and the organizations were also subjected to “unnecessary
information requests.”™

On May 14, 2013, Attorney General Eric Holder announced that the Justice Department was
opening an investigation and “was coordinating with the FBI to assess whether or not any laws
were broken.” Holder at that time called the IRS’s action “outrageous and unacceptable.”

On January 8, 2014, the Washington Times reported that Committee Chairman Darrell E. Issa
(R-CA) and Subcommittee Chairman Jim Jordan (D-OH) had discovered that the head of the
Justice Department investigation is Barbara Kay Bosserman, a trial lawyer in the Civil Rights
Division.® According to Federal Election Commission records, Bosserman has given $6,750
in political donations since 2004, $5,600 to President Barack Obama’s presidential campaigns,
$500 to the 2012 Obama Victory Fund, and $650 to the Democratic National Committee. The

2 “IRS apologizes for inappropriately targeting conservative political groups in 2012 election,” ASSOCIATED PRESS
(May 10, 2013).

* “Inappropriate Criteria Were Used to Identify Tax-Exempt Applications for Review,” Treasury Inspector General
for Tax Administration, Ref. No, 2013-10-053 (May 14, 2013),

* Highlights, “Inappropriate Criteria Were Used to Identify Tax-Exempt Applications for Review,” Treasury
Inspector General for Tax Administration, Ref. No. 2013-10-053 (May 14, 2013).

* Luey Madison, “Justice Dept. to investigate IRS targeting,” CBS News (May 14, 2013).

® Stephen Dinan, “Justice: Feds pick Obama supporter to led probe into IRS tea party targeting,” WASHINGTON
TIMES (Jan. 8, 2014).
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Committee discovered this information only through its own investigative efforts, not from the
Justice Department.

A Jan, 8 letter from the Committee to Attorney General Holder outlined the Justice
Department’s refusal to provide any information or updates on the status of the Department’s
investigation. The letter notes that the FBI offered to meet with Rep. Jordan to do exactly

that but later “rescinded” the offer “after [Justice] Department officials apparently interfered.”

It is certainly true that the FBI cannot disclose sensitive information during an ongoing
criminal investigation, but an active investigation does not prevent the FBI and the Justice
Department from giving Congress basic information regarding the status of an investigation
that does not compromise their work. There is no reason why the Justice Department could not
have provided this committee with a briefing on how many FBI agents and Justice Department
lawyers are involved in the investigation; who the lead lawyer and supervising FBI agent are;
what federal statutes the lawyers believe might have been violated; what the general plan is for
investigating this matter; without identifying them specifically, what types of witnesses they
have already interviewed or intend to interview (such as IRS employees in certain offices;
chief officers of affected conservative organizations; investigators in the Treasury
Department’s Office of Inspector General, etc.).

The Justice Department and the FBI could also have generally described to the Committee how
long they expect the investigation to take, what progress has been made to date, and when they
expect to complete their preliminary and final review. None of this information would
compromise the integrity and confidentiality of the investigation,

Yet lawyers representing dozens of the targeted conservative groups have recently testified
before this Committee and have said that their clients have not been contacted or interviewed
by any FBI agents,

[ find that simply incredible - that nine months after the Attorney General announced he was
opening an investigation, neither the FBI nor the Justice Department has conducted basic
interviews with the victims to gather information about their dealings with the IRS officials
and employees who may have been involved in wrongdoing.

In addition to the unjustified refusal of the Department to provide this Committee with any
information about its investigation, there is the troubling selection of a Civil Rights Division
lawyer, Barbara Bosserman, as the lead lawyer in the investigation.7 This scandal involves the
possibility of public corruption — misbehavior by federal employees in the Internal Revenue

7 In testimony on Jan, 29, 2014, Attorney General Holder denied the “characterization” of Bosserman as the “lead™
fawyer in the matter, See Melanic Hunter, “’I Don’t Kinow Anything...” Holder Denies Knowing IRS Investigator
Was Obama Contributor,” CNS NEWS (Jan, 30, 2014).
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Service. It is the Public Integrity Section of the Criminal Division — not the Civil Rights
Division — that has long been responsible for investigating and prosecuting this type of public
corruption.

Bosserman works in the most politicized division within the entire Justice Department, She isa
lawyer in the Criminal Section of the Division, whose own website says that it prosecutes
cases “involving the violent interference with liberties and rights defined in the Constitution or
federal law” through the “use of force, threats, or intimidation.” The website’s list of cases
that the Section has prosecuted involve haie crimes, interference with the exercise of religious
beliefs, human trafficking, interference with access to abortion services, and official
misconduct. The cases listed under “official misconduct” are almost all cases involving
violent assaults, rapes, sexual misconduct, and the use of force by police officers and prison
officials.® As bad as what the IRS did, I don’t think anyone would characterize the actions of
IRS employees as “violent.”

It is certainly possible that the IRS practices under investigation may be civil rights violations,
but it is curious that Attorney General Holder chose to dip into that talent pool for this
particular lawyer to lead this investigation, rather than allowing the Public Integrity Section to
conduct this investigation in its entirety. The lawyers there are very experienced in
investigating and prosecuting the type of official corruption alleged in the IRS scandal. As its
own website reflects, it is the Public Integrity Section that “oversees the federal effort to
combat corruption though the prosecution of elected and appointed public officials at all levels
of government...Section attorneys prosecute selected cases against federal, state, and local
officials.”™

General Holder would certainly understand the specific expertise that the Public Integrity
Section brings to such an investigation — the very first job he got at the Justice Department
when he was hired right out of law school as part of the Attorney General’s Honors Program
was in the Public Integrity Section.’®

The Justice Department’s pick of Barbara Bosserman to lead or be involved in making
decisions about this investigation raises the appearance of a conflict of interest because of her
cxtensive political donations to President Barack Obama, who recently said there was “not
even a smidge of corruption” in the IRS scandal —~ even though the investigation is supposedly
not complete. !

& Sce http:/iwww,justice., gov/ert/about/crmy/selcases.php¥conduct,

® See http//www justice.gov/eriminal/pin/.

" Wil S. Hylton, “Hope. Change. Reality.,” GQ (Dec. 2010).

W Not even a smidgen of corruption”™ Obama downplays IRS, other scandals,” Fox News (Feb, 3, 2014).
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When this first became public, Justice Department spokeswoman Dena Iverson claimed that
Bosserman could not be removed from the investigation because “{ijt is contrary to department
policy and a prohibited personnel practice under federal law to consider the political affiliation
of career employees or other non-merit factors in making personnel decisions.”" The problem
with this claim is that it is not true.

Taking a lawyer off a particular case because of a possible conflict of interest or the
appearance of such a conflict is not a “prohibited personnel practice™ like firing, terminating,
or changing the pay of someone for political reasons. Indeed, Justice Department regulations
clearly state that DOJ lawyers must avoid even “an appearance of a conflict of interest likely to
affect the public perception of the integrity” of an investigation or prosecution.”

No one questions the right of career employees to make political donations. This is allowed
under the Hatch Act and applicable DOJ regulations, as explained by the Justice Department’s
Ethics Office.”* But Bosserman’s considerable campaign contributions certainly raises the
appearance of a possible conflict of interest in terms of the public’s perception of her ability to
make unbiased, objective decisions in an investigation that could prove very embarrassing to
the president she supports — a president who has already signaled through his public statements
what he thinks the outcome of the investigation ought to be.

Contrary to Iverson’s claim, the Justice Department has previously acted in the exact way she
now says it cannot. During the investigation into the unjustified dismissal of the New Black
Panther Party voter intimidation case, the Justice Department’s Office of Professional
Responsibility removed the first career lawyer assigned to the investigation, Mary Aubry, after
reports surfaced that she had contributed more than $7,000 (almost the same amount as
Bosserman) to the Democratic Party and Democratic candidates including Barack Obama.'” In
fact, two veterans of the Civil Rights Division told me that DOJ removes attorneys from cases
all the time for such perceived potential conflicts of interest. One of them also told me that
Bosserman was more of a “research” attorney who almost never goes to court, which seems an
odd choice to head up such a significant investigation.

Given the allegations in the IRS case, especially the suspicion that conservative organizations
were specifically targeted by IRS officials to help dampen public opposition to President
Obama’s reelection, the Justice Department should make every effort to conduct a thorough
investigation and avoid any questions about the objectivity of the attorneys and investigators
involved in the investigation.

2 Josh Hicks, “Obama political donor leading Justice Department’s IRS investigation,” WASHINGTON POST (Jan. 9,
2014).

328 CFR §45.2.

' See http://www justice.gov/jmd/ethics/politic.htm,

' Hans A. von Spakovsky, “Is the Fix In at Justice?" National Review Online (Jan. 26, 2011).
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This is particularly true given that the Justice Department’s Inspector General Michael
Horowitz sent a memorandum to General Holder in December reminding him that “public trust
in the Department, its senior officials, and its employees is essential to every aspect of the
Department’s operations.” One of the biggest challenges, according to Horowitz, is the Civil
Rights Division, where Bosserman works. The Office of the Inspector General reported that
the way the division has handled cases “risked undermining public confidence in the non-
ideological enforcement” of federal law.'®

The involvement of the Civil Rights Division and the appearance of possible bias by one of the
supervising, if not lead, lawyers in this investigation is a very serious issue. When combined
with the refusal of the Justice Department and the FBI to provide even basic information about
the status of the investigation, as well as the seemingly unjustifiable delays in talking to key
witnesses in the conservative organizations targeted by the IRS, it raises substantial questions
about whether or not a serious, objective, unbiased investigation is being conducted.

This Committee should continue to attempt to get more information about the integrity of the
government’s investigation and should pursue its oversight function vigorously. Otherwise,
what happened at the IRS will happen again, and federal employees will believe that they can
engage in wrongdoing by targeting the political opposition of the administration without fear
of any consequences.

' “Top Management and Performance Challenges Facing the Department of Justice ~ 2013,” Memorandum for the
Attorney General and the Deputy Attorney General from Michael E. Horowitz, Inspector General (Dec, 11,2013,
re-issued Dec, 23, 2013).
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Mr. JORDAN. Mr. Ivey. You have 5 minutes.

STATEMENT OF GLENN F. IVEY

Mr. Ivey. Thank you, Mr. Chairman, members of the sub-
committee. I appreciate the opportunity to testify before you today.
My name is Glenn Ivey. I am a partner at the Washington law firm
of Leftwich & Ludaway, where I specialize in civil and criminal liti-
gation. I am a former Federal prosecutor and elected State pros-
ecutor, and an adjunct professor of law.

I am very familiar with these types of issues you are considering
here today in the Oversight hearing. By way of introduction, I
spent about half my career as a prosecutor. I served as an assistant
U.S. attorney in Washington, D.C., from 1990 to 1994, first under
U.S. Attorney Jay Stephens, and then for 2 years under U.S. Attor-
ney Eric Holder. Before leaving, I handled about 45 criminal jury
trials and argued appeals and conducted grand jury investigations.

In 2002, I was elected State’s Attorney for Prince George’s Coun-
ty, Maryland, a jurisdiction of about 850,000 people that covers the
eastern border of Washington, D.C. During my two terms there, we
handled a variety of high-profile investigations that sometimes
overlapped with the U.S. Department of Justice. I also became a
founding chairman of the Association of Prosecuting Attorneys.

Finally, for the past 17 years I have taught courses on advanced
criminal procedure, white collar crime, and others at the University
of Maryland School of Law. With respect to the length of the inves-
tigation, I understand from my review of statements by sub-
committee members and hearing testimony that there is concern
about the length of this investigation. While I was State’s attorney,
my office conducted several investigations, in fact many, that took
long periods of time to complete. Sometimes I was accused of tak-
ing longer than I should. But as my father used to say, you meas-
ure twice and cut once. It’s critical for prosecutors to be extremely
careful and thorough in conducting their investigation because they
might not get a second chance to do it right. Certainly, when it
comes to a matter as sensitive as this one, there should be no rush
to judgment and no pressure to cut corners. It is more important
to do it right than to do it fast. Moreover, I also had the experience
of waiting for the Department of Justice to complete investigations
my office had referred to the Department. In one case, an accused
cop killer was found dead in his prison cell just 2 days before he
was arrested for the murder. And in another, a college student was
beaten by local police officers when a college celebration spun out
of control. In these and other cases, my office sometimes waited
months or even years before the Federal investigation was com-
pleted.

So I understand that there can be frustration in waiting for the
results of Department of Justice investigations, especially in high-
profile matters that have captured a good deal of public attention.
Sometimes long investigations lead to public questions about how
the prosecutors are conducting the investigation or whether it could
have been completed more quickly. Nevertheless, I think it is crit-
ical to give prosecutors the time they need to conduct a careful and
thorough investigation, particularly in matters with this degree of
sensitivity.
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With respect to confidentiality, I know from personal experience,
there can be a great deal of pressure on prosecutors to release in-
formation while an investigation is ongoing. But it is important for
prosecutors to control the flow of information made public during
the course of their investigations for several reasons: First, pre-
maturely disclosed information can undermine an investigation by
tipping off potential witnesses about the scope, direction, and de-
tails of the investigation. Second, individuals who might be named
in the course of an investigation but ultimately cleared of wrong-
doing should be shielded from the negative impact of disclosing in-
correct information about them. Finally, any information that is
gathered pursuant to the laws that require secrecy, like rule 6(e),
might require a court order to be released. That reflects the long-
standing view held by both Congress and the courts that matters
before a grand jury should largely remain secret before trial. In the
short run, these secrecy rules may conflict with the goal of trans-
parency and disclosure. Elected officials want updates; the public
and the media want real time information. But in the long run, it
usually makes more sense to allow the criminal investigation to
run its course before public disclosures are made that might under-
mine or even preclude a criminal prosecution.

With respect to the politics issue, a hallmark of the Justice De-
partment is that it allows its line prosecutors to do their jobs with-
out forcing them to disclose their political views or bend to political
considerations. That is why the department has career prosecutors
who have sometimes spent decades in office despite the changes in
Presidents and Attorneys General. This provides consistency in the
handling of cases, helps to retain top talent, and preserves institu-
tional memory. It also helps to reassure the public that regardless
of who is at the top, the line prosecutors will wield their power and
handle their cases based solely on the merits.

I know the committee has received letters from the professors
that the ranking member mentioned a moment ago, so I won’t
speak to that. But I do want to say that with respect to my per-
sonal experience, I saw these principles in action while I worked
at the Department. Fortunately, during the transition that I was
present for from the Bush administration to the Clinton adminis-
tration, line prosecutors were insulated from the politics of the day
and allowed to conduct their work in an apolitical environment.
After my election, I brought that approach to my State office. I
worked hard to reduce the politics that swirled around the office,
where line prosecutors had been expected, essentially as a condi-
tion of employment, to donate to their bosses’ campaigns and to
work for their reelections as well. Eventually, my line prosecutors
came to understand that they did not have to contribute to my
campaign, and I was not going to check whether they worked on
political campaigns or made political contributions. My line pros-
ecutors learned that they did not have to sacrifice their constitu-
tional rights to work for me and that they could handle their cases
based solely on the merits. That is the way it ought to be, even in
high-profile matters like this. So thank you again for giving me a
chance to testify today. I look forward to questions.

Mr. JOrDAN. Thank you, Mr. Ivey. We appreciate you being here.

[Prepared statement of Mr. Ivey follows:]
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Mr. Chairman and Members of the Subcommittee, thank you for the
opportunity to testify before you today. My name is Glenn Ivey and | am a partner
at the Washington law firm of Leftwich & Ludaway, where I specialize in civil and
criminal litigation. I am a former Federal prosecutor, an elected state prosecutor,
and an adjunct professor of law. 1am very familiar with the types of issues you are
considering today in this oversight hearing.

Introduction

By way of introduction, I spent about half of my career as a prosecutor. I
served as an Assistant U.S. Attorney in Washington, DC from 1990-1994, first
under U.S. Attorney Jay Stephens, and then for two years under U.S. Attorney Eric
Holder. Before leaving, I handled about 45 criminal jury trials, argued about a
dozen appeals and conducted numerous grand jury investigations.

In 2002, I was elected State’s Attorney for Prince George’s County,
Maryland, a jurisdiction of about 850,000 people that covers the eastern border of
Washington, DC. I was elected to two terms, during which we handled a variety of
very high profile investigations that sometimes overlapped with investigations
conducted by the U.S, Department of Justice. I also became the founding
chairman of the Association of Prosecuting Attorneys (APA), a private non-profit
entity which supports and enhances prosecutors in their efforts to create safer

communities. APA is the only national organization to include and support all
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prosecutors, including appointed and elected. Finally, for the past 17 years, I have
taught courses on advanced criminal procedure, white collar crime, Congressional
investigations and federal criminal law at the University of Maryland School of
Law.

Length of the Investigation

Tunderstand from my review of statements by Subcommittee members and
hearing testimony that there is concern about the length of this investigation.
While I was State’s Attorney, my office conducted several investigations that took
long periods of time to complete. Sometimes I was accused of taking longer than [
should. But, as my father used to say, you measure twice and cut once. It is
critical for prosecutors to be extremely careful and thorough in conducting their
investigation, because they might not get a second chance to do it right. Certainly,
when it comes to a matter as sensitive as this one, where the public confidence in a
federal agency has been shaken, there should be no rush to judgment, and no
pressure to cut corners. It is more important to do it right than to do it fast.

Moreover, I also had the experience of waiting for the Department of Justice
to complete investigations my office had referred. In one case, an accused cop
killer was found dead in his prison cell just two days after he was arrested for the
murder. In another, a college student was beaten by local police officers when a

college celebration spun out of control. In these and other cases, my office
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sometimes waited months, or even years, before the federal investigation was
completed. So I understand there can be frustration in awaiting the results of
Justice Department investigations, especially in high profile matters that have
captured a good deal of public attention. Sometimes, long investigations lead the
public to question how the prosecutors are conducting the investigation or whether
it could be completed more quickly. Nevertheless, I think it is critical to give
prosecutors the time they need to conduct a careful and thorough investigation—
particularly in matters with this degree of sensitivity. That is especially true when
the investigation is complex, involves a large number of witnesses, and potentially
implicates criminal laws where intent is the primary issue in determining whether
criminal charges are appropriate.

Confidentiality

I know from personal experience that there can be a great deal of pressure on
prosecutors to release information while an investigation is ongoing. But it is
important for prosecutors to control the flow of information made public during the
course of their investigations for several reasons. First, prematurely disclosed
information can undermine an investigation by tipping off potential witnesses
about the scope, direction and details of the investigation. Second, individuals who
might be named in the course of an investigation, but ultimately cleared of

wrongdoing, should be shielded from the negative impact of disclosing incorrect
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information. In this age where everything lives forever on the Internet, protecting
the reputations of the innocent is especially important.

Finally, any information that is gathered pursuant to laws that require
secrecy, like Rule 6(e) of the Federal Rules of Criminal Procedure, might require a
court order to be released. That reflects the longstanding view, held by both
Congress and the courts, that matters before a grand jury should largely remain
secret before trial.

In the short run, these secrecy rules may conflict with the goal of
transparency and disclosure. Elected officials want updates. The public and the
media want real-time information. But in the long run, it usually makes more
sense to allow the criminal investigation to run its course before public disclosures
are made that might undermine or even preclude a criminal prosecution. At this
point, I believe that is the case with the Justice Department’s investigation of how
the IRS handled this matter.

Politics and Prosecutors

A hallmark of the Justice Department is that it allows its line prosecutors to
do their jobs without forcing them to disclose their political views or bend to
political considerations. That is why the Department has career prosecutors who
sometimes have spent decades in office, despite the changes in Presidents and

Attorneys General. This provides consistency in the handling of cases, retains top
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talent and preserves institutional memory. It also helps to reassure the public that,
regardless of who is at the top, the line prosecutors will wield their power and
handle their cases based solely on the merits.

I know the Committee has received letters from Fordham law Professor
Bruce Green and Columbia Law School Professor Daniel Richman explaining the
legal nuances of recusal and conflict of interest. I want to take a more personal
approach. Isaw these principles in action while I worked at the Department,
Fortunately, during the transition from the first Bush administration to the Clinton
administration, line prosecutors like me were insulated from the politics of the day,
and allowed to conduct our work in an apolitical environment.

After my election, I brought that approach to my state office. I worked hard
to reduce the politics that sw